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Abstract 

  

The foreclosure crisis has a virtual stranglehold on the United States economy and has affected every 

American homeowner. The country has witnessed unprecedented deprecation of home values, greater 

than the Great Depression. The state of Florida is one of the hardest hit. This crisis can be resolved by 

introducing new ways of thinking and approaching foreclosures, including leveraging proven dispute 

resolution methodologies like mediation, arbitration and even using on-line dispute resolution (ODR) 

systems. Quantifiable standards for classifying each individual case, leverage processes and technologies 

can be applied to quickly and efficiently resolve the crisis. 
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Introduction 

Each day there are stories reported in the news about mortgage foreclosures, detailing the single 

biggest financial crisis to hit the nation that is creating a strangle-hold on our economy and 

preventing economic recovery.  While the entire nation has been stunned, the crisis has 

disproportionately affected the states of Florida, Nevada, Arizona, California and Georgia; these 

states were hit with an unprecedented loss of value in residential real estate. According to the 

leading provider of real estate industry statistics, Realtytrac.com (2011), one in every 611 United 

States housing units had a foreclosure filing during the month of July 2011 and it appears that the 

foreclosure processing delays, combined with the smorgasbord of national and state-level 

foreclosure prevention efforts such as loan modifications, lender-borrower mediations and 

mortgage payment assistance for the unemployed may be allowing more distressed homeowners 

to stave off foreclosure..  A CNBC report said that the falloff in foreclosures is not based on a 

―robust recovery in the housing market but on short-term interventions and delays that will 

extend the current housing market woes into 2012 and beyond‖ (―States with the highest 

foreclosure rates,‖2011). A summary of active foreclosures by State as of July 2012 for the top 

five states is shown below (Realtytrac.com). 

1. Nevada 1 in every 115 

homes 

2. California 1 in every 239 

3. Arizona 1 in every 273 

4. Georgia 1 in every 355 

5. Florida 1 in every 396 

 

 This article will break down the foreclosure crisis as an academic conflict issue, by first 

identifying the primary, secondary, and third parties to the conflict, then creating a new 

framework for the mindsets of the involved parties.  The most important objective is, however,  

to provide recommendations that could be used as a high level frame work to resolve the 

residential foreclosure crisis, which would benefit of all citizens.  While the residential 

foreclosure crisis is a national issue, this analysis and proposed solutions are directed toward 

solving the problems locally in Florida.  I would first like to share a little about my background 

which qualifies me to make this assessment and recommendations.  I was trained and certified as 
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a mediator in the State of Hawaii in the 1980s and worked professionally as an IT director for 

one of Hawaii‘s largest real estate management companies.  In the 1990s I founded a technology 

consulting and services company that was completely focused on the real estate industry vertical 

market and helped the industry embrace and take advantage of internet technologies including 

Multiple Listing Services (MLS). During that last decade my IT consulting career has been 

dedicated to the financial services industry and I have performed various types of IT consulting 

services for many of the nation‘s largest banks, mortgage and insurance companies.  My 

experience has made me very familiar with the financial services industry both from an IT and 

operational prospective. 

     The primary contention of this paper is that the traditional measures being employed to 

process foreclosures are not working and were not meant for handling a crisis of the magnitude 

of the current situation. In order to resolve this conflict and to resurrect the Florida economy, it 

will require the government, mortgage companies, courts, and the homeowners to develop new 

processes and procedures for handling foreclosures.  In any conflict, each party always wants to 

have someone to blame. Because there are multiple parties to blame, any potential solution must 

encourage all parties to ―think-out-of-the-box‖ in order to come up with a completely new 

approach. The primary goal of this paper is to outline various innovative approaches that 

leverage best practice mediation methodologies and the latest online technologies that can 

potentially help resolve the crisis in a timely, fair and efficient manner. 

     Recently President Obama announced a new federal program aimed at helping homeowners 

who are current on their mortgages by offering a federal government program to help them 

refinance at a lower rate of interest and bypassing some of the recently legislated Federal 

regulations for refinancing. The State of Florida has released a report that indicates the current 

mediation methods used in the state to help homeowners is not working and includes 

recommendation for changes. Florida‘s governor Rick Scott, is pushing legislation that would 

move the foreclosure process outside the Florida courts in an effort to save tax payers money by 

not having these foreclosure cases bogging down the courts and spending State resources, but it 

is also considered a procedural move to fast track foreclosures and most perceive this would give 

the mortgage companies an upper hand. 

There are also numerous court cases at the State and Federal levels, some of which are 

class action lawsuits, that allege fraud by the mortgage industry and the Federal Government 
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agencies that have been bailed out and most importantly the bailout of American Insurance 

Group (AIG), which cost the American tax payers initially more than $180 billion (‖AIG 

Company Profile,‖ 2011). However, keeping in mind the selling of certain units, pay back efforts 

in the end have been estimated to cost the US Tax Payers $25 billion (Gordon, 2010).  However 

there are some estimates that have said the US Government could actually profit in the end 

(Gordon, 2010).  There have been several lawsuits filed, and recently settled, that were directed 

at the recovery of tax payer dollars. All of these factors have put the industry in a bottle neck and 

have a virtual stranglehold on the economies of States like Florida, California, Nevada and 

Arizona. 

One of the primary objectives of this paper is to provide background and analysis of all 

parties involved in this conflict while keeping in mind the prospective that this crisis was created 

over more than one decade and there are multiple parties which have contributed to the creation 

of this crisis.  Today there are two primary parties; the Mortgage Company and the homeowners 

who are left to resolve the individual conflicts one case at a time. Current institutions and 

procedures are not working and Florida‘s economy is practically at a standstill. Te crisis is the 

primary cause and it needs to be resolved before Florida and its citizens can move forward.     

Creativity will be paramount when trying to resolve this crisis.  Because this situation is 

unprecedented, applying previous solutions to these problems will not solve the current crisis.   

One pragmatic entity involved is the legal system, whose conclusions are often based on 

preceding court rulings or laws.  However, this crisis requires new procedures and new laws to 

reach a conflict solution.  This paper will present proven Alternative Dispute Resolution (ADR) 

methodologies that can be key to resolving the crisis, but only if the primary parties and 

including the mortgage industry in general and the State and Federal Governments can be 

involved in creating a mindset shift and persuade all parties to compromise and create solutions.   

The recommendations outlined in this paper have the potential to stand as a framework for 

discussion between all parties and maybe quantifiable approaches to resolving this crisis by 

breaking up the overall crisis into manageable and resolvable components. 
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Conflict Background 

     Historically, there has been no genuine legal defense for foreclosure.  The basic principal 

beyond a residential mortgage is that if a person desires to purchase a house, they go to the bank 

(lender) and fill out an application for a loan. When it is approved, the person then borrows 

money at a fixed interest rate for a fixed term and usually has generally has payments for 15-40 

years. A foreclosure happens when one stops paying the mortgage payments, usually for a period 

of at least three to four months. At that point, the mortgage company has a right to foreclosure, 

and legally follows a standard process similar to a rental property eviction.  According to 

RealtyTrac.com, foreclosure is a process that allows a lender to recover any  amount owed on a 

defaulted loan either by the selling or taking ownership, also called repossession, of the property 

securing the loan. The foreclosure process is started when a borrower defaults on loan payments 

and the lender then files a public default notice, which is called a Notice of Default or Lis 

Pendens. The foreclosure process ends in one of four different ways.  The borrower reinstates the 

loan by paying off the default amount during a grace period that is determined by state law, also 

known as pre-foreclosure. The borrower can sell the property to a third party during the pre-

foreclosure period. This sale then allows the borrower to pay off the loan, which allows them to 

avoid having a foreclosure on their credit history. A third party can purchase the property at a 

public auction at the end of the pre-foreclosure period.  The lender can take ownership of the 

property, most times with the intent to resell it on the open market. The lender can also take 

ownership through an agreement with the borrower during the pre-foreclosure period, via a short 

sale foreclosure or by buying back the property at the public auction. The properties that are 

repossessed by the lender are also known as bank-owned or REO properties or Real Estate 

Owned by the lender (RealtyTrac, 2011). 

This process is straightforward and accepted as standard, but it is not acceptable when 

considering the unprecedented drop in home values in Florida. Twenty percent or more of the 

value of the house is usually required as a down payment to obtain a mortgage.  In the past when 

a foreclosure happened there was often positive equity in the house.  For example, when a person 

purchased a home and put down 20%, and years later life circumstances changed, for example 

they lost their job, experienced a divorce, or had a health issue that caused default on payments, 

and foreclosure resulted, banks would often sell a foreclosed house, the original 20% covered at 

least the foreclosure-related legal fees and the cost of the real estate commission to sell the home. 

http://www.realtytrac.com/foreclosure/how-a-short-sale-can-stop-foreclosure.html
http://www.realtytrac.com/foreclosure/how-a-short-sale-can-stop-foreclosure.html
http://www.realtytrac.com/foreclosure/how-a-short-sale-can-stop-foreclosure.html
http://www.realtytrac.com/foreclosure/how-a-short-sale-can-stop-foreclosure.html
http://www.realtytrac.com/foreclosure/how-a-short-sale-can-stop-foreclosure.html
http://www.realtytrac.com/foreclosure/reo/reo-properties.html
http://www.realtytrac.com/foreclosure/reo/reo-properties.html
http://www.realtytrac.com/foreclosure/reo/reo-properties.html
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Over time, the home‘s value had risen, even if slightly. In contrast, in the current situation, the 

values do not accrue, but instead drop drastically, and the original 20% does not cover the fees—

the mortgage company must take a loss. 

The nature of conflict is to find one or more parties involved to blame, and when clear 

fault is determined, even if it is determined if the fault occurred across mutual parties, then it is 

common practice in settling to share the blame in a percentage formula.  Before breaking down 

the parties involved, understand that mindset shifts will be required on how to deal with 

foreclosures.   Mediation is a set of processes to help parties in a conflict attempt to resolve their 

conflicts.  One of the best definitions of conflict is ― the intervention in a negotiation or a conflict 

of an acceptable third party who has limited or no authoritative decision-making power, who 

assists the involved parties to voluntarily reach a mutually acceptable settlement on the issues in 

dispute‖ (Moore, 2003). 

Thinking about today‘s typical foreclosure conflict, consider the following:   

 If a mortgage was issued for $350,000, both the lender and buyer must have assumed, using 

historic precedents, the house values were going to continue to increase. So, with a 50% drop in 

value, the house is now worth $175,000. If the lender or buyer knew values would drastically 

drop, they more than likely would have never lent or applied for the loan in the first place.  Both 

parties went into this business agreement in good faith, but because of market forces beyond the 

control of either party, the values fell. Clearly, both parties share blame and are both responsible 

only to the degree they could have foreseen this problem. 

Many might ask, what is a fair solution?  One consideration is the question of risk.  

Market forces caused an unprecedented fall in value and, until now, real estate in the U.S. was 

considered a very low risk investment.  If the analysis stopped here and, as an example; certain 

parts of Florida have statistically lost value since the market highs of early 2007. To get a better 

understanding of the magnitude of this crisis, it must be mentioned that it is not only the 

foreclosed upon homeowners that are affected, all homeowners are affected and the majority of 

homes purchased since 2001, in certain geographic areas, are likely upside down in value. Real 

Estate Industry reporter Zillow.com stated that the high percentage of homeowners in negative 

equity continues to be a major problem, in that it represents a very large number of people who 

are not only more vulnerable to foreclosure, but trapped in their current homes and prevented 
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from selling and buying a different home; this has ―profound implications for future demand and 

will be a millstone around the neck of the housing market" (Zillow.com, 2010). 

 

Largest 25 Metropolitan Statistical Areas Covered by 

Zillow 

Zillow 

Home 

Value 

Index     

 

 
Q3 

2010 
QoQ 

Change 
YoY 

Change 
Change from 

Peak 
Negative 

Equity*  

United States $179,900 -1.2% -4.3% -25.0% 23.2%  

New York, NY $362,000 -0.8% -3.3% -20.7% 13.0%  

Los Angeles, CA $417,000 -0.8% 2.3% -31.1% 17.4%  

Chicago, IL $189,600 -2.6% -6.6% -30.1% 32.9%  

Dallas, TX $131,300 -2.1% -1.8% -8.4% n/a  

Philadelphia, PA $203,400 -1.7% -3.1% -13.5% 14.2%  

Miami-Fort Lauderdale, FL $143,300 -4.2% -15.2% -53.3% 42.0%  

Washington, DC $316,500 -2.6% -3.1% -27.3% 23.6%  

Atlanta, GA $134,200 -5.3% -13.2% -26.0% 37.6%  

Detroit, MI $81,300 -2.8% -10.8% -48.3% 30.0%  

Boston, MA $328,600 0.1% 1.6% -17.5% 9.5%  

San Francisco, CA $512,700 -1.5% 1.5% -27.4% 20.2%  

Phoenix, AZ $131,400 -4.1% -12.8% -53.1% 68.4%  

Riverside, CA $193,300 0.0% 0.9% -52.0% 48.1%  

Seattle, WA $273,500 -4.3% -10.6% -28.2% 27.7%  

Minneapolis-St. Paul, MN $177,200 -3.5% -7.8% -28.2% 36.8%  

San Diego, CA $370,600 -0.7% 4.2% -31.1% 19.6%  

St. Louis, MO $138,100 -2.4% -3.4% -12.3% 22.2%  

Tampa, FL $115,700 -1.9% -9.1% -46.3% 46.8%  

Baltimore, MD $231,800 -2.7% -8.6% -22.2% 20.8%  

Denver, CO $206,100 -2.6% -2.7% -11.4% 34.6%  

Pittsburgh, PA $110,300 2.6% 1.6% -1.4% 6.3%  

Portland, OR $223,500 -2.6% -9.1% -24.3% 25.2%  

Cleveland, OH $118,500 -1.0% -2.4% -17.7% 33.0%  

Sacramento, CA $227,500 -2.1% -3.2% -44.9% 39.6%  

Orlando, FL $123,400 -1.9% -11.9% -52.1% 64.2%  

*Negative equity refers to the % of single-family homes with 

mortgages. Source: http://www.prnewswire.com/news-releases/home-

values-near-unprecedented-decline-as-hints-of-stabilization-wane-in-

third-quarter-107027148.html      

 

 

Two common questions often asked are: Is there blame on both sides in this historically 

unprecedented equity loss in residential real estate? Could the two parties consider splitting the 

loss as they consider a path forward? 
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Often in the legal system, precedents are used to consider how to resolve cases. Having 

lived in Florida for more than 20 years, the closest similar situation that comes to mind, is the 

large number of lawsuits filed by elder investors in the state against individual stock brokers and 

stock brokerage firms. In many of these cases the investor alleged that they were led into risky 

investments or the true risk was not explained to them prior to the investment.  This was not a 

Florida only issue, it was national in scope, but since Florida has such a large elderly population 

it was more wide spread and common.  At the heart of these claims, most investors said the 

professionals that were marketing and selling these securities did not explain the risk. Many 

elder and other investors successfully settled or litigated their cases. Prior to the collapse, 

residential real estate was often considered a very low risk investment type as part of a personal 

investment portfolio. Again, the size and volume of this collapse was unprecedented and some of 

the professionals who marketed and participated in the sales process of residential real estate 

potentially would similarly be responsible for the loss in value using the same principals of the 

investment fraud claims. Thus far, however most of the processes and procedures for dealing 

with this crisis are traditional mortgage foreclosure approaches and many Americans have 

questioned why the banks and Wall Street profited so much on the massive insurances of 

mortgages in the last decade and now they are not willing to work with the homeowners in 

sharing any responsibility to resolve these conflicts.  

Before examining a breakdown of the parties in the conflict, take a moment to consider 

some remarks from the newest ally in this foreclosure crisis, former President Bill Clinton. In his 

newly released his book titled, ―Back to Work: Why We Need Smart Government for a Strong 

Economy‖ Clinton made several key remarks that compliment and echo the recommendations 

that will become clear at the conclusion of this article.  ―Next, we‘ve got to get bank lending 

going again and it can‘t happen unless we accelerate the resolution of the housing crisis‖ 

(Clinton, 2011). Clinton stated that in order to achieve that they need to ―aggressively allow 

more people to stay in their homes by writing down the principal of the 20-25 percent of homes 

that are now worth less than their mortgages.‖ (Clinton, 2011).  Where that isn‘t possible for any 

reason, Clinton would encourage a massive refinancing at current low interest rates and 

extending mortgage terms – especially for more than 22 million homes now owned by Fannie 

Mae and Freddie Mac. ―That would put 25 billion dollars into the economy right away and save 

$2500 per family.‖(Clinton, 2011). For families who still could not make their mortgage 
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payments, he would allow them to take a low-cost rental lease that could be resumed as a 

mortgage when conditions improve. ―Or do what [Harvard economist] Ken Rogoff recommends 

and allow the bank to convert the mortgage debt into an equity investment in the home, which 

would allow them to split the profit when the home is sold. That way you wouldn‘t unjustly 

enrich the homeowner, the bank would get their share.‖(Clinton, 2011).  Everyone else should be 

subject to expedited foreclosure proceedings, and offered rental residences in properties that 

have already been foreclosed. ―That will stop the deterioration of the properties and the 

plummeting of the home prices‖ (Conason, 2011). 

Also supporting the same basic primes, and in advance of the release of former President 

Clinton‘s book, a Bloomberg article stated ―Bank of America, the largest U.S. Lender by assets, 

agreed in the last week of June 2011, to pay $8.5 billion to bondholders, who said they were 

duped into investing in defective mortgages. (Son, 2011).  The deal calls for specialized servicers 

to manage some of the highest-risk loans. President Clinton says, ―This deal could lead to debt 

reductions (principal reduction) and avert foreclosures‖ and he goes on to say, ―By unclogging 

the housing market, you lift not only an economic, but psychological burden off the homeowners 

and the banks and were free to start lending again, we‘re free to engage in normal economic 

activity‖ (Hugh, 2011). 

Mindset shift and market approach are the key theme this article advocates and with the 

following segments will breakdown the parties to the conflict and conclude with 

recommendations for remediation and resolving this conflict. 

 

Primary Parties to the Conflict 

Prior to the current real estate crisis, it was fairly easy to identify the primary parties in a 

foreclosure process:  the homeowner vs. mortgage lender.  However, lenders are now called a 

―mortgage holder,‖ not an actual ―mortgage lender‖ or ―traditional bank mortgage holder.‖  In 

the past, individual mortgages were commonly bundled along with multiple mortgages of a 

specific type and into a certificate of mortgage, and then resold on the financial commodities 

market as a single financial transaction. Because of bundling, it is difficult to identify the 

primary parties on the mortgage holder or lender side for individual mortgages that are in 

foreclosure. 
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Difficulty in identification does not grant the need to blame someone, and the majority of 

the comments are directed toward homeowners for borrowing beyond their means.  While this 

could be true, since the 1980s Americans considered real estate a stable long term investment 

option.  Florida real estate values between the years of 1999 – 2007 had sometimes appreciated 

to more than double from 1999-2007 before the bubble burst.  However, they are not solely to 

blame. 

The American capitalistic system is driven by a profit motive, so it is the capitalists‘ 

nature to look to expand and open new markets.  These riskier mortgages often called subprime 

mortgages, yielded higher interest, which meant more profits for lenders, and this segment 

exploded during the post 9/11 recovery when the mortgage industry was the primary driver and 

profit center for Wall Street. ―After Goldman Sachs, JPMorgan Chase, and Morgan Stanley 

announced hefty profits in the fall of 2009, the Obama administration's pay czar said that he'd 

cap pay at Citigroup, Bank of America, and five other bailed-out companies. The move was 

largely symbolic: It capped salaries for only 25 executives, kept big stock bonuses in place, and 

did nothing to address the culture of rewarding folks who sowed our economic destruction. 

Below, some of the players who ―made out like bandits during the bubble and the bailout‖ 

(Krohl & Prins, 2011). 

 

This chart was made to summarize the keys points by individuals from the aforementioned article: 

Name Claim to Fame Quote  Earnings 2008 Earnings 2001-2007 

Joseph Cassano, AIG 
Financial Products 

Executive 87-2008 

Mr. Credit-Default Swap. In 
2008, his unit cost AIG $99 

billion. (AIG then paid $1.5 

billion in bonuses and 
awards.) 

Before the crash: "It is 
hard for us...to even see a 

scenario within any kind 

of realm of reason that 
would see us losing $1 in 

any of those transactions." 

$34M $280M 

Vikram Pandit, 
Citigroup CEO, 2007-

present 

 

Ordered a $50 million 
private jet, announced huge 

layoffs, and jacked up credit 
card APRs—after getting 

bailed out 

Told Congress last 
February, "My salary 

should be $1 per year with 
no bonus." Didn't mention 

that he took $1.6 million 

in stock options as Citi 
lost $18.7 billion in 2008. 

$10.8M  

Robert Rubin, Citigroup 
Board of Directors, 

1999-2009 

As Clinton's treasury 
secretary, he pushed to 

overturn regulations 

prohibiting finance-bank 
hybrids such as...Citigroup.  

Wishes he could have 
reined in Citi but "I don't 

know what I could have 

done" as just a board 
member. 

 $124M 

Ken Lewis, Bank of 
America CEO and 

Okayed $3.6 billion of 
Merrill Lynch bonuses 

when buying the troubled 

He's against 
regulating "the banks that 

caused this mess" because 

$10M $145M 

http://motherjones.com/riff/2009/12/fiore-cartoon-bonusmas
http://motherjones.com/riff/2009/12/fiore-cartoon-bonusmas
http://motherjones.com/riff/2009/12/fiore-cartoon-bonusmas
http://www.npr.org/templates/story/story.php?storyId=100616160
http://www.thedailybeast.com/blogs-and-stories/2009-08-19/robert-rubin-in-hell/full/
http://online.wsj.com/article/SB123655575807665985.html
http://online.wsj.com/article/SB123655575807665985.html
http://online.wsj.com/article/SB123655575807665985.html
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President, 2001-2009 

 

firm. Said he'd return $1 

million in past earnings, but 

still gets a $53 million 
pension. 

they'd been "held 

accountable by the 

toughest, most 
unforgiving master of all: 

the free market." 

Jamie Dimon, JPMorgan 
Chase CEO and 

President, 2005-present 

 

Cutting comments ("That's 
the dumbest thing I've ever 

heard!") and cutting perks 
("You're a businessman. 

Pay for your own Wall 

Street Journal.") 

Lunch at the Four 
Seasons: "Corporations 

can waste a tremendous 
amount of money. It's 

destructive. It's wrong." 

$19.7 $95.7 million 

Lloyd Blankfein, 

Goldman Sachs CEO 
and Chairman, 2006-

present 

 

Oversaw Goldman's risky 

bets on the housing bubble, 
then turned the investment 

firm into a bank so it could 

get TARP money 

Says the financial industry 

looks "self-serving and 
greedy in hindsight" but 

that he's been "doing 

God's work." 

$42.9 $114.4 

John G. Stumpf, Wells 
Fargo CEO, 2007-2010 

and Chairman, 2010-

present 

Made a tidy $12.6 million 
in first six months on the 

job 

 

Asked before Congress 
about his 2007 pay, 

he conceded that he'd 

gotten $67 million in 
stock—but "at the values 

that pertained in 2007, 

which wouldn't look 
familiar to you now." 

$13.8  

John J. Mack, Morgan 
Stanley CEO, 2005-

2009, and Chairman, 
2005-present 

 

Earned the sobriquet Mack 
the Knife by slashing jobs. 

His battle cry: "There's 
blood in the water; let's go 

kill!" 

Told Congress, "If you 
gave me no bonus in the 

best year, I would still be 
here," but later griped that 

smaller post-bust bonuses 

led to "an exodus of key 
people." 

$1.2M $77.7M 

John Thain, Merrill 

Lynch CEO, 2007-2009 

 

Asked for a $10 million-

plus bonus as Merrill lost 

$27.6 billion in 2008. Then 

redid his office for $1.2 
million and approved 

bonuses all around. As the 

firm's hidden debts nearly 
scuttled its sale to B of A, 

he headed to Vail. 

Bonuses were "the right 

thing to do for...the 

reward of the people who 

were performing." 

 $83.1M 

 

Mortgages became financial securities traded on the market, and mortgage lenders, 

investment brokers, risk insurance companies and stock owners profited greatly. There were 

billons in profits, salaries, and bonuses driven by expansion of the mortgage market.  There is no 

doubt blame on multiple sides beyond the two primary parties.  

   

 

 

 

 

http://us.ft.com/ftgateway/superpage.ft?news_id=fto033120061001002974
http://www.c-spanarchives.org/program/283982-101
http://blogs.wsj.com/marketbeat/2009/04/30/john-macks-no-1-issue-facing-wall-st-compensation/
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Secondary Parties to the Conflict 

 

Attorneys 

In Florida, the foreclosure process is centered around the State Court system, it begins 

with the mortgage company chooses to retain the attorney and that firm files a foreclosure law 

suit against the mortgagee or homeowner.  So, the attorney who files suit is considered an active 

secondary party to the conflict.  There is no requirement for the homeowner who has a 

foreclosure lawsuit filed against them to retain an attorney to represent them, they can, and most 

do, attempt to represent themselves.  Very few homeowners hire attorneys to represent them 

during foreclosures proceedings for two reasons: (a) a lack of money (homeowners in 

foreclosure have financial issues and can‘t afford an attorney) and (b) the belief that there is no 

defense for foreclosure.  Many homeowners either ignore or did not respond to the foreclosure 

lawsuit as required by the courts, or the homeowners appeared unrepresented at scheduled 

hearings, waited until the auction date was set, and moved out of their homes. 

However, today there is a reversing trend in play in the mortgage industry, led by the 

legal industry and there is a strong business case for homeowners to consider hiring an attorney, 

to perform an audit of the organization of the original mortgage and to uncover who actually 

owns the mortgage.   

The recently published book, Mortgage Wars: How You Can Fight Fraud and Reverse 

Foreclosure states that homeowners have been victimized by predatory lending practices and 

they should fight back, by starting with requesting an audit of the entire history, fees and even 

discover who actually owns the loan on the house (Martin, 2010).  However, homeowners would 

likely need an attorney to help challenge the validly of the note, even potentially a wrongful 

foreclosure, trends today are showing that banks might be willing to settle, rather than go to court 

and potentially get the loan dismissed by a judge.  ñThe opportunity for a complete 

transformation of the global financial services industry is upon us. The halting of recent 

foreclosures due to sloppy paperwork is just the tip of the iceberg. Ultimately, it will be 

discovered that the holders of mortgage backed securities have no legal link to the mortgages 

that secured them due to more sloppy paperwork. This will result in an avalanche of legal 

proceedings from both homeowners and investors‖ (Martin, 2010).  
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Mortgage Servicing Companies 

Less than 20 years ago most mortgages were held between the homebuyer and local banks, 

but that is not necessarily the case today. Bank of America, Wells Fargo, and CitiGroup formed 

or acquired mortgage subsidiaries and often outsourced the mortgage management process to 

third-party companies.  These domestic and international servicing companies were responsible 

for all aspects of the management of the mortgage process for millions of homeowners.   This 

very common practice amongst the big banks is now beginning to be a problem ―The suits by the 

Federal Housing Finance Agency are expected to seek billions of dollars in compensation.‖ 

(Blaine, 2011). These suits are aimed at JPMorgan Chase (JPM), Bank of America (BAC), 

Goldman Sachs (GS), Deutsche Bank (DB) and others. The agency is the regulator for mortgage 

giants Fannie Mae (FNMA) and Freddie Mac (FMCC), which ―foundered in 2008 as the 

subprime mortgage crisis nearly brought the U.S. financial system to its knees‖ (Blaine, 2011).   

Blaine (2011) explained that the suits stem from subpoenas the finance agency had issued to 

banks in 2010 and the suits argued the banks, which assembled the mortgages and marketed 

them as securities to investors, failed to perform the due diligence required under the nation's 

securities laws and missed evidence that borrowers' incomes were inflated or falsified .   When 

many borrowers were unable to pay their mortgages, the securities backed by the mortgages 

quickly lost value.  Blaine (2011) reported that Fannie and Freddie lost more than $30 billion as 

a result of the deals and the losses that were borne mostly by taxpayers and both corporations 

were set up to provide mortgage capital to lenders. Lenders sold mortgages to the agencies, 

which paid for them with cash that was raised by selling bonds.  The business became much 

complicated starting in the late 1990s when the mortgage market became overrun with lenders 

and investment banks that ended up creating non-standard products that allowed non-qualified 

buyers to buy homes and speculate in the housing market.  Blaine (2011) also remarked ―Besides 

the angry investors, 50 state attorneys general are in the final stages of negotiating a settlement to 

address abuses by the largest mortgage servicers, including Bank of America, JPMorgan and 

Citigroup. The attorneys general, as well as federal officials, are pressing the banks to pay at 

least $20 billion in that case, with much of the money earmarked to reduce mortgages of 

homeowners facing foreclosure.‖   In early 2011, insurance giant American International Group 

(AIG) filed a $10 billion suit against Bank of America and accusing the bank and its 

Countrywide Financial and Merrill Lynch subsidiaries of misrepresenting the quality of 
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mortgages that backed the securities AIG bought.   

          Also related to the same premise and the topic of mortgage servicing companies, Setzer 

(2005) reported in his column on MortgageNewsDaily.com that loan servicing companies handle 

all of the operational aspects that go along with mortgage lending. They collect mortgage 

payments, credit payments, send reminders for overdue payments, assess late charges, establish 

escrow accounts for tax payments, hazard and flood insurance, and private mortgage insurance. 

The loan companies also pay out taxes and insurance premiums when they are due, and account 

for all these aspects to the investors who own the loans. They also are ―responsible for managing 

loss mitigation when a loan gets in trouble, which can include collection activities, loan 

workouts, and, if necessary, foreclosure and some even manage the foreclosed property‖ (Setzer, 

2005). 

 

 One remark that was made in advance of the collapse and should have been a predictor of 

things to come was ―For one thing, the local bank probably no longer exists, bought out years 

ago by a financial giant with a name that highlights its non-local orientation; Bank of America, 

Citibank, Bank One, Wells Fargo, and so forth. For another, banks have been increasingly 

outsourcing mortgage origination and loan processing to mortgage companies and third party 

brokers, and in fact are minor players today in the actual granting of mortgage loans. For 

another, mortgages, which are more likely to have a 30- than 20 year duration, are regarded as 

commodities that both borrower and lender treasure only so long as they are the best they can get 

and it is no big deal‖ (Setzer, 2005). In the same article, Setzer (2005) went on to explain that the 

institution or private investor which owns a mortgage is legally bound by the note, security 

agreement and mortgage alike.  The rate, rules and regulations for adjusting that rate, the grace 

period, the instances of default and other terms cannot change once the original parties sign and 

agree. ―The new owner is stuck with them, and a borrower has recourse if those terms are not 

adhered to whether by Old Home Town Bank & Trust (Jimmy Stewart, President and CEO) or 

Scrooge McDuck's Multinational Big Bank Vault, Inc.‖ (Setzer, 2005). 

The most common complaint from homeowners in foreclosure today, is that they are 

unable to reach a decision maker at the mortgage servicing companies to attempt to resolve or 

manage their conflict.   More recently, both mortgage servicing and traditional mortgage 
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companies have come under scrutiny for major lapses and even potential criminal fraud charges 

for mishandling original mortgage documents during the foreclosure process. 

 

Courts and Judges 

   The judge and the courts have the power, and the courts set the path in which each case 

is handled. Also, it is not uncommon that homeowners in state foreclosure court, which is 

divided into geographic districts for administration purposes, are considering many who are in 

foreclosure, likely have other financial issues and might also be in bankruptcy court 

simultaneously.  The bankruptcy court is at the federal level, and there is really no coordination 

between the two courts in these closely related matters. 

 

 Florida is one of several states that still require foreclosures to be filed and processed 

through the court system until the case is settled.  There is some proposed legislation that has the 

backing of Governor Scott to take foreclosures outside the courts like other states do today.    

However, until or if the proposed legislation passes, this foreclosure crisis continues to be a 

major burden and financial drain on our state court system.   Additionally, since many 

homeowners who are in foreclosure consider and/or file bankruptcy it would seem to make sense 

that considering the magnitude of this crisis and the cost to Florida‘s economy there should be 

better cooperation between the state foreclosure courts and the federal bankruptcy courts. 

 

Third Parties to the Conflict 

     It is not unusual in conflicts to have third parties, however in the current unprecedented 

foreclosure crisis, there are many third parties.   The
 
third parties are not directly involved in the 

individual foreclosure lawsuits or conflicts and cannot realistically be brought into the 

foreclosure cases, but they are clearly contributors or enablers of these conflicts.  Third parties 

are not always necessarily involved in every foreclosure conflict.  However the table below 

illustrates common third parties‘ involvement.  

Party Contribution &History 

 

 

Prior to the expansion of the mortgage industry in the last decade, most licensed mortgage brokers 

were employed directly by the mortgage lenders.  When mortgages became financial commodities, 

independent mortgage brokers worked as agents to sell mortgage packages, and became agents for 

the packaging lenders to convert groups of mortgages to financial securities.  These companies 
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Mortgage Broker 

helped in the marketing and qualification process of preparing mortgage application packages for 

the actual mortgage underwriters to consider in the overall approval process.  These individuals 

and companies were aware of the various mortgage products available.   They worked closely with 

realtors, and many of the mortgage broker companies were actually subsidiary or affiliate 

businesses of the largest real estate brokers.  In many cases they were independent agents and 

pursued business from both the real estate industry which advertised and direct marketed to the 

homeowner. 

 

Sub Prime Mortgage Market 

A subprime mortgage was a new category of lending that allowed people who had traditionally 

been excluded from the mortgage market because they lacked credit history or the down payment 

required to obtain a mortgage.   These mortgages were considered higher risk loans, and incurred 

higher interest, requiring either the home buyer or the lenders to purchase default insurance. 

 

Mortgage Backed Securities 

Mortgages that were bundled as securities and resold in the worldwide financial market and much 

of the current mortgage-backed securities are owned by foreign investors.   Like the subprime 

mortgage, these two financial products contributed greatly to the growth of available mortgages 

and are considered one of the major contributors to the financial collapse. 

 

 

 

 

Freddie Mac & Fannie Mae 

 

Government agencies were credited to stimulate the private mortgage market, and in their heyday, 

both Freddie and Fannie were converted to public companies and yielded power in the mortgage 

and government financial sector. These agencies were established to purchase mortgages from 

lenders, so these lenders could in turn then lend again.   It was to create a quick and easy expansion 

of the mortgage market.  Full circle, mortgage brokers and mortgage companies worked together to  

qualify and originate the mortgage and then sell to Fannie/Freddie and re-lend that loan became the 

circle of routine that lead to the major expansion of the mortgage market. Private Industry, 

originally the government, converted to public companies, expansion and now following the 

collapse, back in the hands of the US tax payer as TOXIC DEBIT (worthless debt, pools of 

foreclosed mortgages) effect, it is important that one understand that Freddie Mac's primary 

method of making money is by charging a guarantee fee on loans that it has purchased and 

securitized into mortgage-backed security and mortgage-backed bonds. Investors, or purchasers of 

Freddie Mac MBS, are willing to let Freddie Mac keep this fee in exchange for assuming the credit 

risk, that is, Freddie Mac's guarantee that the principal and interest on the underlying loan will be 

paid back regardless of whether the borrower actually repays. 

 

 

Credit Default Swaps 

Another contributing factor, ―involves the transfer of the credit risk of municipal bonds, emerging 

market bonds, mortgage-backed securities, or corporate debt between two parties.  It is similar to 

insurance because it provides the buyer of the contract, who often owns the underlying credit, with 

protection against default, a credit rating downgrade, or another negative ―credit event‖.  ―The 

seller of the contract assumes the credit risk that the buyer does not wish to shoulder in exchange 

for a periodic protection fee similar to an insurance premium, and is obligated to pay only if a 

negative credit event occurs‖ (Investopedia.com) 

 

 

Appraisers 

An important step when purchasing a home is hiring an independent and licensed appraiser to 

determine the current value of the property.  If the value comes back lower than the home buyer or 

realtor projected or expects, they may require the buyer to make a larger down payment to 

purchase the house.  During the real estate boom of this past decade, many blamed the property 

appraisal industry for contributing to the crisis.  In many states the appraisal industry is lightly 

regulated, and because there was such a demand for houses in the boom, values kept rising and the 

appraisers used recent sales of similar homes as benchmarks.   If they had two or three comparable 

homes that recently sold in a similar neighborhood, they would submit an appraisal.  In retrospect 
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the industry is getting blamed for ―over inflating‖ values and not truly considering the historic data 

available that might have shown that the major increases in values were not sustainable. 

 

Real Estate Brokers & 

Agents 

They have been traditional controllers of real estate marketplaces, and they are to whom the home 

buyer turns in both sides of the real estate transaction, making a commission on the buy and the 

sell.   Homeowners and buyers turn to them for comparative market analysis to determine potential 

listing/sell prices and for potential offers on a purchase/buy transaction.   As a fiduciary in the 

transaction, real estate agents perform research analysis on value and work to assist the home buyer 

and seller in the transaction related to price, mortgage, title, home inspection for defects; they 

manage the entire process all the way to the closing. 

 

 

 

Title Companies 

Responsible for the most trusted part of the transaction for both the buyer and selling parties is the 

process of researching and certifying clear title and includes the purchase of title insurance, which 

is a cost at closing.   This is also where taxes and all other fees related to the transaction are 

collected and disbursed.   During this crisis there have also been legal issues involving title 

companies and irregularities in the process.   It was not uncommon for large real estate brokerage 

firms to own the sales office, mortgage firm and the title company, and the entire transaction could 

be under one roof.  Because of the rapid pace of the sales transactions, homeowners in foreclosure 

complain that they did not understand the mortgage documents they signed, they never saw the 

documents until at closing, or they did not have time to review them, and nobody was available to 

explain terms or possible variables in the mortgage.  

 

 

Credit Rating Agencies 

One of the most important parts of the application process is the borrowers' credit scores. Good 

credit meant a prime interest loan; borrowers with lower scores would only likely qualify for a sub-

prime loan.   The agencies themselves, are not directly a party to the conflict, it was more that 

lenders overlooked issues, instructed borrowers to challenge credit information, on the possibility it 

would get remove, thus improving the score.   Basically the mortgage brokers who fell to the 

pressure of Wall Street were willing to give mortgages to people and then hoped they would pay 

reasonably on time, and overlooked past credit score standards for mortgages. 

 

 

Federal Government 

As this crisis is analyzed in retrospect and there is blame to be found across both the Executive and 

Legislative branches of government, and it stretches back to the Reagan Administration and 

through the 1990s in which deregulation of the financial industry was prevalent.  Both houses 

passed legislation that allowed massive growth of mortgages in the marketplace and the conversion 

of the mortgage process into a securities-based transaction industry.   Financial services industry 

regulation is the responsibility of both Congress and the Executive branch, and none of this could 

have happened without massive approved deregulation and the enforcement of existing laws.    

Mortgage Regulations Mortgage regulations come primarily from the Federal Government but there are also State 

regulations thus it is getting a separate classification as a third party.   As pointed out above related 

to the Federal Government various pieces of legislation and deregulation are the primary factors 

that lead to the massive expansion of the residential real estate mortgage market, additionally 

following the collapse and looking to assign blame much of it pointed back to the deregulation and 

thus the Frank-Dodd regulations were passed to increase controls and basically reinstitute past 

higher credit standard to qualify for mortgages.   While most would agree, the industry needed 

more regulation, it is in fact they higher standards for credits and regulations on mortgage types 

that are now being blamed for the fact the banks have very little flexibility today to modify, or 
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qualify existing homeowners in new programs.      

 

 

State Government 

In a state without income taxes, state and local municipalities rely heavily on tax revenue from 

property taxes and real estate sales transaction taxes and fees, creating a major problem on both 

sides of this crisis. Combined with property values that have fallen 30-60% across this state, the 

issue has created a virtual stranglehold on the state‘s economy.   Also, the State provides 

professional regulations for many of the 3rd parties like Realtors, Mortgage Brokers, Title and 

Appraisers. 

 

Before concluding this analysis of third parties, it is important that to consider two key 

factors:  (a) Role of the Federal Government as a contributing party and governance and how 

they will be required to take leadership in resolving this crisis and (b) the history of real estate 

equity growth in Florida real estate. 

It should also be considered that the US Tax Payers have been involved in bailing out the 

banks, insurer American Insurance Group (AIG) and Freddie and Fannie.  To fully understand 

this crisis, one must consider that even the homeowners that are current on their mortgages and 

thus not directly involved in the foreclosure crisis, have lost 20 to 70% of their homes values as 

demonstrated in the loss in value tables presented above.  

 

Federal Government 

 To understand and gain a prospective on the role and responsibility of the Federal 

Government and its various agencies related to the mortgage industry consider the quote ―Along 

with federal agencies, taxpayer-owned behemoths Fannie Mae and Freddie Mac guarantee more 

than nine of every 10 new mortgages. They were effectively nationalized in 2008. Delinquencies 

on home loans they back have thus far cost taxpayers more than $150 billion. Their regulator, the 

Federal Housing Finance Agency, estimates Fannie and Freddie could need up to $363 billion in 

taxpayer cash through 2013, it said in an October report‖ (Nasiripour, 2011). 

     Nasiripour (2011) also said "We are going to start the process of reform now.  But we are 

going to do it responsibly and carefully so that we support the recovery and the process of repair 

of the housing market and it will take another three years for the housing market to recover.‖ The 

housing market currently suffers from a high foreclosure rate, high delinquency rate, low levels 

of homeowner equity, and a overabundance of homes for sale without a corresponding number 
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of interested buyers. Timothy Giethner, as reported by Nasiripour (2011), said it will likely take 

two to three years for policy makers to come to agreement on the government's role in funding 

home loans and the final step calls for new legislation; all told, it will take between five to seven 

years to transition to a new system. 

        As these two statements represent the government on various levels and  with their 

mortgage agencies Freddie and Fanny where are heavily vested in this crisis and some experts 

point to the Federal Government, Congress, Freddie, Fannie as parties as responsible as Wall 

Street, which seems to bare the brunt of the public blame.   However, the massive expansion of 

the mortgage industry and the lack of regulations surely fall in a large part on the Federal 

Government and its various agencies responsible for regulation and the stabilization of the 

mortgage marketplace. 

Florida Real Estate Value History 

During the real estate boom that lasted from 2000 to 2006, Florida home buyers, 

mortgage companies, appraisers and real estate professionals ignored Florida‘s history in relation 

to real estate price appreciation. Back in the 1960s, Floridians could finance a simple two-

bedroom home for just under $7,000. In 2006, a similar home in Tampa Bay soared in value to 

$240,000. Thorner (2009) explained how the appropriate price could be measured, ―Use the rate 

of inflation, and then measure how much Florida homes have appreciated beyond that inflation 

rate, historically.‖  In the 1970s, the typical Florida home cost about $15,000 and through 

inflation alone, the same home would have cost about $32,000 by the early 1980s. At the same 

time, the typical Florida home sold for about $45,000 in the early 1980s. Thorner (2009) 

explained that meant home prices in the 1970s increased about 41 percent above the rate of the 

inflation and based on that inflation, Florida homes should have appreciated to $51,000 by 1990, 

while the real number was $77,000. This means that during the 1980s home prices rose 51 

percent above inflation and it was very much the same during the 1990s as well. Thorner (2009) 

remarked that if home prices followed inflation, ―your typical house would have cost $66,500 at 

the end of the decade.‖ However,  in 2000, typical Florida homes were valued at $105,500. The 

decade produced home appreciation 59 percent above inflation and in 2006 home prices reached 

an apogee and have since fallen 40 percent, to about $144,000. But is this number an accurate 

reflection of historical home price patterns in Florida?  This harkens back to the aforementioned 

$15,000 home from 1970. Thorner (2009) explained that inflation by itself would have pushed 
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the price of the house up to about $87,000 today, but remember that  Florida's median price 

currently stands at $144,000. This means that from 1970 to 2000, each decade produced 

appreciation of between 41 percent and 59 percent above inflation. To reproduce the historical 

trend, Florida's median home price would have to fall $10,000 to $15,000 more.  ―Makes sense 

to me, but real estate forecasting the past five years has meant ignoring much of the conventional 

wisdom‖ (Thorner, 2009).  

   

The real estate boom that came about as a result of the mortgage market expansion 

caused home values to rise far beyond historic normal increases and the values in Florida soared 

to all new highs.  This increase in equity helped the homeowner, and it was also a windfall for 

government because this massive increase in values meant an increase in property tax revenue.   

Government was growing, spending money on projects, increasing staffs and programs.  

Homeowners were buying, selling, borrowing against their homes equity and all was great for 

the economy until the collapse.  In retrospect, and following the collapse, many people say with 

20/20 hindsight all elements of government, business and regular citizens should have all seen 

this coming, it should have been so obvious.  

  

Conflict Mindset 

Homeowner 

     Many individuals fail to consider the feelings of conflict the homeowner may be having 

before, during and after foreclosure.  As previously stated, many homeowners feel that part of 

the American Dream is to own a home to which one feels they are entitled.  When looking at 

foreclosed homeowners, they may experience the feeling of being deprived of something (a 

home) to which they believed they are entitled to have.  There are many questions that the 

homeowner may ask, such as: ―Why is this happening to me?‖ ―How did this happen?‖ and 

―What can be done to fix this problem?‖  Their range of emotions likely includes: anger, 

embarrassment, resentment, helplessness and maybe even rage.  Homeowners have become 

vigilantes holding themselves up in their homes with weapons when the police come to remove 

them from their homes.  Additionally, the foreclose process has contribution to an increase in 

marital conflict, domestic violence and even suicide.  
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Mortgage Holder or Mortgage Company 

The concept and legal entity of a mortgage has existed for centuries.  Banks have 

packaged and sold mortgage products to customers based on three factors, amount of the loan, 

term of the loan, and interest charged by the bank to the homeowner.  The loan interest is the 

profit the bank makes in taking the risk and making the loan.  If the homeowner, regardless of 

reason or circumstance, missed three or four months of payments the mortgagor would file a 

foreclosure law suit and this normally meant that in another 90-120 days, (unless the homeowner 

brought the mortgage current) the mortgagor would be granted foreclosure, and thus ownership 

rights, and the homeowner would lose rights to the property be ordered to vacate. 

It should also be considered, that if the loan was a subprime or risk laden loan the lender 

in all likelihood purchased and in many cases the home buyer either shared or completely pay 

some type of default insurance.  In all circumstances of foreclosure it is not just that a 

homeowner may be missing payments due to a loss of employment, some homeowners are 

selecting to default on their own, or ―Jingle Mail,‖ going into foreclosure and mailing back the 

keys to the lender due to loss in house value. 

The mortgage industry and industry watchdogs are anticipating another wave of 

foreclosures for a class of mortgage loans known as adjustable rate loans.  The mortgage holders 

do not really want to manage the process of foreclosure, and they don‘t want to hold on to the 

massive numbers of properties in this depressed real estate market that could get worse. If 

mortgage companies institute a practice of reducing mortgage principal for people in foreclosure, 

the people who are still making their payments want to reduce their principal also. Research 

indicates there have been very limited amounts of actual principal reduction for residential 

mortgages in the last couple years.  The single issue of contention today is principal reduction in 

residential mortgages basically has never been available or a common practice in any market 

condition.  There are many economists today that advocate and say, the only way to resolve this 

crisis is to employ principal reduction in some manner.  

In a 2011 New York Times article a new practice is described where two of the nation‘s 

largest lenders ―Bank of America and JP Morgan Chase, are quietly modifying loans for tens of 

thousands of borrowers, when the banks deem the loan to be at special risk (Streitfield).  This 

program is only for people current on their loans, with adjustable rates.  Streitfield (2011) also 

reported that Chase has recently reduced $150,000 in principal on an at risk loan, since the 
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homeowners owed much more than the homes‘ worth.  It is a fate shared with a quarter of all 

homeowners with mortgages across the nation. This has become a huge problem in which 

reducing negative equity could improve chances for a house recovery. Debt forgiveness and the 

moral question of who deserves to be helped are the most contentious issues and the banks claim 

that cutting mortgage balances would be unfair to the borrowers who remain current as well as 

impractical ―because so many loans are securitized into loans securitized into pools owned by 

investors‖ (Streitfeld, 2011). 

This is the challenge for mortgage-backed securities and the administration of the 

foreclosure processes by mortgage servicing companies and large factory mill foreclosure law 

firms. With the exception of current practice, it only appears to be offered to people who are 

current on their mortgages, and there were no examples discovered of similar programs being 

offered to people in foreclosure. These are unique and unprecedented times in residential real 

estate and applying conventional foreclosure processes is not working.   

The mortgage companies have only one side to look at during this conflict which is that 

one party (the lender) provided money, the other (the homeowner) promised to repay the money. 

They did not, and as a result, the lender feels that they have the right to take the house. The 

single most avoided issue and consideration, is the concept of mortgage principal reduction, it 

really has never been used or required in our Post-Great Depression era marketplace. However, 

this is an unprecedented crisis and it is going to require unprecedented solutions.  In commercial 

real estate, while not common, principal reduction has been applied and especially during 

geographic shifts in commercial real estate values.  So, why does principal reduction seems to be 

the one topic the mortgage industry does not want to discuss?  The recommendations below 

outline some very fair considerations around the concept of principal reduction. 
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Recommended Conflict Resolution Process 

 

Mediation Results 

Professional mediation or binding arbitration theoretically should be a preferred method 

and approach to potentially resolve these conflicts. The Florida Supreme Court issued an 

executive order giving the right to all homesteaded residential property owners who have 

foreclosures filed against their homesteaded property the right to take the conflict to professional 

mediation.  Further, their mortgage companies have to pay the cost for the mediation process.  

Prior research shows how many homeowners now, two years later, have actually attempted to 

use the mediation process.  As outlined in the table below less than 5% of the eligible 

homeowners have actually participated in mediation and less than 1% actually resulted in a 

successful resolution.  Even though mediation was ordered by the Florida Supreme Court, the 

homeowners are coming in unprepared, they don‘t have any guidelines or options for potential 

settlement and the mortgage lenders are simply following traditional foreclosure processes.  

Because most are extremely upside down and many still unemployed or under-employed the 

lenders say, the borrower is not current and under new lending guidelines not qualified to have 

their mortgage terms modified. Thus, mediation in foreclosure to date is basically a waste of time 

for both parties. The few that are using it are homeowners that see it as a step to potentially delay 

foreclosure. 

Research analyzing actual results of mediation from various sources of data of the 

individual circuits between August 2010 – January 2011 for the 8
th

, 17
th

 and 18
th

 Judicial Circuits 

as shown in the table below indicate that less than one half of homeowners in these three largest 

districts involving more than 13,000 cases, with 7,500 eligible cases even choose to participate.  

These statistics come from the individual circuits, and the results are graphically illustrated 

below: 



FORCLOSURE IN FLORIDA AND BEYOND  27 

 

 

 

 

 In order for mediation to be successful, not only does the homeowner need to be prepared 

and informed of potential options to resolving this conflict, mortgage companies must be 

required to make a major shift in their current mindset and be open to a much different approach 

to resolving conflict.   In fact, the State Supreme Court recently issued report on the status of 

mediation in the foreclosure industry and concluded it is not working correctly and there are a 

variety of contributing factors for why it is not working.  The biggest issue, principal reduction is 

still not widely considered, homeowners are uninformed or often misinformed and the mortgage 

industry is not helping by how they are currently handling the cases. In looking at the statistics 

above, one might judge mediation in an attempt to help in the foreclosure crisis a failure since so 

few cases were actually resolved.  The practice of mediation cannot be blamed for this, it is the 

mindset of the parties, for the most part the mortgage companies and/or their attorneys walk into 
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mediation saying, ―You owe us the money, you can‘t pay, so this mediation is over.‖   

Additionally, many homeowners are not hiring attorneys and do not understand their rights; 

therefore come to the mediation unprepared. Keep in mind that a mediator is a neutral so he/she 

cannot advise the parties.  To change and allow mediation and/or arbitrations to work it is going 

to require a major mind shift on behalf of the mortgage holder and they need to develop some 

standard criteria and processes informing the homeowner.  

 

Recommended Approaches to Resolving 

 The biggest obstacle faced when helping people in foreclosure, regardless of 

circumstances, is going to require an equally creative way to simultaneously help the 

homeowners that are current (not in foreclosure) with their negative equity situation. Of course it 

would not be fair to help only people in foreclosure and not help those who are current. One of 

the largest contributors to this unprecedented collapse in values, as pointed out above, is that 

most people considered real estate a safe and stable investment category, which is likely why 

most people did not receive any real financial planning or financial advice of any type prior to 

either purchasing or refinancing theses homes. The suggested solution in resolving this crisis 

must  include a step that requires all homeowners seeking assistance, to first get financial advice 

and recommendations from a certified financial planner as part of the requalification process.  

The financial planner needs to help the homeowner and bank determine if the homeowner can 

and/should afford the house, proposed approach to resolving the conflict and the long-term 

ownership is in the financial best interest of the homeowner and the bank. This would be an 

independent third party advisor setup as part of the process to evaluate these cases on behalf of 

the homeowner and the bank.  

 The single biggest obstacle to resolving this crisis is applying principal reduction in loan 

modifications.  As pointed out in the table above that showed deprecation by some Florida 

counties, mortgages issued between the years of 2001-2007 had values fallen in Florida between 

30-70% and this negative equity is the key issue. As an example, assume most Florida homes 

that had mortgages issued between 2001-2007 have fallen 30 to 70% in value, both 

homeowners/borrowers that are current or in foreclosure are likely up-side-down in value in their 

homes.   Of course foreclosed upon homeowners/borrowers cannot be helped without helping 

people who are current on their mortgages and have continued to pay mortgages during this 
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crisis.  So, the first step is a state or national program that would help the people who have 

mortgages during 2001-2007 and have remained current. There has never been principal 

reduction broadly applied to residential mortgages.  The people who have continued to struggle 

during this down turn and realize they are upside down in value, would likely protest in the 

streets far greater than seen with the Wall Street protests, if principal reductions would start 

being applied for foreclosed upon people before helping the people that are current. 

Outlined below are recommendations for designing a fixed set of solutions for the 

common mortgage types and issues that could be built into a statewide program and actually 

work nationally. These suggestions involve developing a set of five to six standard solution 

types, which based on the financial situation of the homeowner, mortgage type, geographic 

location and desires of the homeowner it would be a quantified formula that guides both the 

homeowner and mortgage company toward the best possible solution.  It would be relatively 

simple to develop a program that consists of the mortgage company issuing a new or modified 

mortgage that would include:  1. Principal Reduction (based on geographic depreciation 

statistics, from RealtyTrac.com); 2. Preferred Low Interest Rate 3-4% based on today‘s rate; 3. a 

Federal or State tax credit. The first recommended program would be applied only to those who 

are current; it too could be easily done by looking at geographic statistics provided by 

Realtytrac.com or other sources for the geographic average depreciation for the specific 

geography where the mortgage was issued.  The process needs to start here, and help these 

current homeowners as we are rolling out the systems and processes for foreclosed upon 

homeowners.        

 In order to take the first step, it will require a major shift in process and procedures 

related to how the current foreclosure crisis is now being considered and how foreclosures are 

going to be handled going forward.  No solutions can begin without major mind shifts and the 

creation of a collaborative partnership between: 

ƀ Mortgage Companies 

ƀ Homeowners 

ƀ State and Federal Governments including the Court System.      

In reviewing the research and the general conclusion among all economists, the majority 

have stated in their opinions nothing will happen until the Florida Legislature considers and 

passes new legislation that requires changes in the foreclosure procedures in the state. As 
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previously mentioned, the overall solution is not a Federal Government responsibility, but since 

states like Florida have been hit so much harder than most other states and of course the 

foreclosure processes are handled by the state court system. While, it may be true that it begins at 

the State Legislature, it would also require cooperation between state, federal and all mortgage 

lenders. 

Below a possible framework for resolving a large portion of the current residential 

foreclosures here in the State of Florida is outlined.  The solutions are outlined on a high level, 

with the expectations that the framework of a possible solution would depend on the 

circumstances and desires of both the homeowner and the mortgage holder, but could possibly be 

a framework to enter into a productive mediation process. 

All of the properties in foreclosure need to be grouped and logically classify and divided t 

into categories. Then a set of processes for beginning the mediation or arbitration process can be 

built accordingly.  Finally, litmus tests for determining eligibility for mediation and/or arbitration 

must be established.  The actual proposed solution would be some combination of 

mediation/arbitration and likely be more quickly and satisfactorily settled using a form of 

arbitration following a pre-approved or established algorithm of qualification for geographic 

solutions and standard operating procedures based on new qualification standards.  The revised 

mortgage qualification standard then, came about as a result of the Dodd-Frank Legislation 

cannot be used to resolve the current foreclosure crisis.  Mediation would likely add too much 

additional time to the process.  

The next step would be designing and launching a national or state online system for 

adjudication of these cases, beginning with online forms for entering in a common set of 

procedures and processes.  These procedures should be easy to use for foreclosed homeowners to 

begin by submitting a complete formal financial affidavit and supply supporting financial 

documents, such as: pay stubs, tax returns and bank statements. This way both sides can provide 

and have access to the information needed in the mediation process in advance.  The first step in 

the process after the mortgage company has filed foreclosure and the homeowner has selected 

mediation/arbitration as the preferred way to attempt to resolve this matter, is financial 

information would be routed and reviewed by a certified family financial planner.  This is a very 

important step for both the homeowner and the bank.  As noted above, the majority of these 

mortgages were issued without any consideration how this house purchase would actually be a 
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sound financial decision for the homeowner.  The advice from the financial planner would likely 

defuse the conflict, make the homeowner understand the financial reasoning and logic for the 

purchase and the report of the financial planner could be reviewed by the bank. Many of these 

mortgages were issued often without any supporting financial documents called ―No 

Documentation‖ loans. 

The recommendation would also require specialized training, beyond what is already being 

done today, for mediators and arbitrator and following standard procedures hopefully having 

access to three to five common approaches to resolving these conflicts.  The initial online system 

of preparation needs to include a section for the homeowner to clearly understand the available 

options and, based on their circumstances, choose their preferred approach in advance. This will 

make it easier for the mortgage lender to consider in advance, and make it easier for the mediator 

to understand the homeowners‘ preferences and apply the industry standards to work toward a 

quick and easy solution. 

The following recommendations outlined below are original rough concepts of how a large 

majority of the existing Florida foreclosures could be resolved, using some standard pre-agreed 

upon formula based on the homeowners financial qualifications and the value of the house. It 

will not resolve every case, but the recommendations after being further vetted, tested and agreed 

upon by the mortgage industry and the courts could be the framework of consideration to have a 

dialog for creating either a statewide or nationwide program for processing foreclosures and 

getting this economy back again.   

 

Solution Details Value to the Bank Value to the Homeowner & 

Economy 

 

 

Homeowner 

current on 

mortgage 

As noted above, the first step would be a state 

or national program to enact a special 

program led by immediate principal reduction 

to this group that stayed current during this 

crisis.  The principal reduction would be an 

immediate decrease in principal based on the 

geographic statistical depreciation for the area 

their home sets.  This rewards people who 

continued paying their mortgage, with 

immediate principal reduction to ensure the 

homeowner/borrower is not upside down in 

their homes and additionally rewards them 

Reward customers that stayed 

current during this economic 

downturn and did not fall into 

foreclosure.  Applying immediate 

principal reduction makes the owner 

back in a positive equality position 

and when the market stabilizes these 

customers with good credit and 

good equality positions will likely 

sell and re-spend grow the 

economy.  Great move by the banks 

to establish client good-will. 

Back in positive equity value and 

the lowest possible interest rate.  

The interest savings, refinance 

savings, potential tax savings will 

give these people more money to 

spend and give them back the 

confidence in the economy in 

general.   This class of people, 

combined with the people who did 

not purchase a new home or take 

out equality loans between 2001 

and 2006, will be a special class of 
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with a preferred low fixed rate and potentially 

other national or state tax incentives.     

 

 

 

people in the economy going 

forward that has good credit and 

positive equity in their real estate.  

This is an important segment of 

potential buyers to the real estate 

industry. 

 

 

 

 

 

Loan 

Modification 

with deferred 

principal 

reduction 

This would be the simplest approach, if the 

homeowner passes the financial 

requalification process.  Based on their 

income, they are prequalified for a mortgage 

modification, the homeowner and mortgage 

company would split the geographic 

percentage of depreciation 50/50 and the loan 

would be immediately modified  The 

homeowner would be offered a rate 2.5% 

above current market rates for a 30-year fixed 

mortgage,  only on the original principal of 

the loan.    However, not until the homeowner 

makes 36 payments as agreed, only then 

would the principal reduction take effect. 

Meaning, the 50/50 split principal reduction 

would not be official until the homeowner 

makes payments 3 straight years, perfectly 

and at that point the principal reduction takes 

effect and the mortgage payments would be 

reduced.  Perhaps they could agree in advance 

and for a period of at least 3-years, if they 

miss more than three payments in a row, they 

agree to a rapid foreclosure process and sign 

over a deed in lieu should they fail to live up 

to the terms of the modification. 

This will be the best second 

customers for the bank, these 

customers who fell onto hard-times 

likely as a result of some hardship 

will be focused on rebuilding their 

credit and the banks can develop 

new loan and credit products to help 

them in the future. 

 

These people will also benefit from 

principal reduction, but the principal 

reduction will be delayed until the 

borrower proves themselves worthy 

of credit again. This is a very large 

and important class of customer for 

the bank in the future. 

 

The bank will not have to take an 

immediate loss selling the house in 

these market conditions and the 

bank gets an immediate cash follow 

verse foreclosure and/or 

sales/maintenance costs. 

This classification of people 

would be determined quickly by 

some national or state program, 

supplying tax returns, pay stubs 

and demonstrating an ability to re-

establish in the credit marketplace. 

 

The will also receive principal 

reduction, so in 3 to 5 years this 

group will have reestablished 

themselves credit wise and will be 

in a positive equality position and 

will then too be able to potentially 

sell and re-purchase real estate. 

 

This helps the real estate industry 

by moving thousands of homes off 

the market further stabilizing 

prices. 

 

 

 

 

 

Loan 

Modification 

with deferred 

principal 

reduction, plus 

Chapter 13 

bankruptcy 

This solution would be just like above, 

however in the requalification process, if it 

was determined the homeowner borrower has 

other debts like a second mortgage that is 

keeping them from qualifying, the 

homeowner borrow would file Chapter 13 

bankruptcy first.   This is an actual new trend 

coming out of Central Florida jurisdiction in 

Orlando, Florida Bankruptcy courts where 

many upside down foreclosure homeowners 

are filing Chapter 13 bankruptcy to remove 

second mortgages (often also a cause of being 

upside down).   This new trend is helping 

homeowners discharge other debts, so they 

can easily qualify using the traditional debt to 

Just like the option above, this class 

of people would over-time re-

establish their credit.  The bank 

would work closely as a partner 

with this class of customer and this 

should build customer loyalty. 

 

Again, the bank will not have to 

take an immediate loss selling the 

house in these market conditions 

and the bank gets an immediate 

cash follow verse foreclosure and/or 

sales/maintenance costs.  

Like above, the homeowner get a 

break and has an option to 

repurchase the house and re-

establish their credit.   They get 

back the pride of ownership and 

stability. 

 

The real estate industry again 

benefits because their house will 

no longer be for sale in the 

multiple listing systems and 

should further stabilize the real 

estate market. 
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income ratios required by lenders to quality.   

In the Orlando cases, actual principal 

reduction is granted after three years of on-

time payments.   It appears based on our 

research people are leveraging a federal 

program for mediation to help come to an 

agreement.    The results in the Orlando 

program are higher than those of traditional 

mediation ordered by the State Supreme 

Court. 

 

 

 

 

 

Purchase 

Option 

 

For years, purchase options have been 

common place in real estate however likely 

never in a foreclosure circumstance.  This 

recommendation is for a class of people that 

want to retain the house long-term and want 

to keep their mortgage interest deduction for 

their federal tax returns.  The State of Florida 

in most tax jurisdictions recognizes owner 

occupied purchase options as grounds for 

homestead exemptions for property taxes.   

The lender and borrower establishes a 

purchase price five to seven years out, the 

homeowner has the right to re-purchase the 

house within this time limit, if they stay 

current on their monthly payments, they retain 

their state property tax homestead rights and 

can deduct their interest paid on their federal 

taxes.  The lender holds the deed, the 

homeowner waives their right to a future 

foreclosure should, they fail to make the 

agreed upon payments, they agree to vacate 

and give up the property after four missed 

payments.    The homeowner is responsible 

for upkeep and repairs.   They of course will 

be required to make a monthly payment that 

would be interest only, with a pre-agreed 

price to repurchase the house within the five 

to seven year time frame.  This gives them a 

chance to improve their credit.   This gives the 

mortgage lender cash flow, stops all 

foreclosure costs, clears the court docket and 

the borrower would pay property taxes and 

insurance.   The homeowner would hope with 

an improving economy and improving their 

credit, they will be in position again to be a 

homeowner and in the meantime get the tax 

Same as above Same as above 
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advantages of home ownership and a pre-

agreed purchase option to re-purchase the 

house at a fixed price. 

 

 

 

Deed In Lieu 

and convert to 

Tenant 

Similar to the current deed in lieu approach to 

traditional foreclosure today.  The homeowner 

immediately assigns the deed and ownership 

rights to the property over to the mortgage 

lender and becomes a tenant in their current 

home for a period of time for between one to 

five years.   They agree in advance to a fair 

market rent price, they might include small 

annual market acceleration and become renter 

tenants in their former homes for a period of 

time.  This saves the mortgage lender 

foreclosure costs, it gives lenders an 

immediate cash flow and payment stream, it 

clears the court documents and the lender 

does not have to worry about the cost of 

maintaining and selling the home like in a 

traditional foreclosure process.  It gives the 

former homeowner time to make a transition 

and repair their credit and maybe be in 

position to pay for another home in the future.  

This option is primarily for those who can‘t 

qualify for a loan medication and do not have 

a desire to be a homeowner going forward.   It 

primarily buys time for the homeowners to 

save money, improves their credit and of 

course buys time for the mortgage holder to 

have cash flow and hopefully wait to sell the 

home when market values have improved. 

Bundled in this final solution are homeowners 

who are not even financially qualified to pay a 

fair market rent amount.  These people likely 

should have never received approval for 

mortgages in the first place.  The mortgage 

company would offer a deed-in-lieu of 

foreclosure, it would remove the case from 

the court dockets, and the mortgage company 

would write off the loss and sell the house.   

However, as a final incentive and considering 

that the homeowner is cooperating and 

agreeing to move out, and on the condition the 

homeowner does not damage or remove 

fixtures in the house (leaving the house in 

good rental able condition), the mortgage 

The bank has the option to convert 

the homeowner to an immediate 

tenant by agreement and the 

homeowner signing over the deed in 

lieu.  The bank gets cash flow again, 

does not have to pay foreclosure 

and selling costs.   The option of 

renting for a period of 1-5 years will 

likely stabilize the real estate market 

and give the bank a better market 

and value to sell the house in the 

future. 

 

Protects the house and the banks 

interest and stops people from 

destroying the houses. 

 

There are some people in this class 

who will not have the income to 

even pay rent at the required level, 

so this class would be offered an 

incentive by the bank to turn over 

the house in satisfactory condition, 

but the amount the bank might pay 

is far less than the cost of 

foreclosure and selling the house.  

Gets out from under the threat of 

foreclosure, has a chance to re-

establish their credit and most 

importantly has a roof over their 

heads and mutually agreeable 

terms for the future. 

 

The Real Estate Industry again 

benefits because this category of 

houses would be removed from 

the active for sale list in MLS and 

in time are back on the market in 

better market conditions. 

 

The homeowners who do not 

qualify to even rent the house at 

market value, will be given a small 

cash incentive to turn over the 

house and stop fighting 

foreclosure and this will give them 

money to pay first month, last 

month and security deposit in a 

place they can actually afford. 
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company would offer some financial incentive 

that would allow the homeowner to make an 

easy transition to renting.   Offering the 

homeowner the equivalent of  first month, last 

month and security deposit,  to vacate the 

property, sign over the deed and it enables the 

homeowner with some cash to transition to 

being a renter again elsewhere. 

 

 

 

Online Dispute Resolution (ODR) System 

 Another important step to ensure that the new procedures and processes being handled in 

a standard and uniformed manner would be to design a system for managing the foreclosure 

mediation process online.  This proposed system would begin by allowing homeowners to easily 

upload documents like paystubs, tax returns and other supporting documentation needed by the 

mortgage companies as they begin the process of considering options for resolving the 

foreclosure conflict.  The system would allow both parties easy access and ability to track the 

entire process; establishing a system and protocol for clear and open communication between the 

parties. 

 The proposed system workflow would follow this process model.  The mortgage 

companies would file a foreclosure compliant within the county, and the system would notify the 

homeowner that the case was filed and the homeowner could choose one of two routes.  1.) 

traditional legal system and litigation and 2.) Mediation and or arbitration, once the selection is 

made for the second option, the homeowner will be asked to upload required requalification 

documents such as paystubs, taxes, bank statements and other financial hardship considerations. 

The file would then be routed to the financial planner for review and an online and/or phone 

consultation with the financial planner who would follow some standard predefined processes of 

evolution would be responsible for advising the homeowner of the best option among the 

predefined methods for resolving the case type.  The mortgage company would get the file for 

review following the homeowner inputting their financial information and after the financial 

planner reviews the file and makes some initial recommendations.   After the mortgage provider 

reviews the file, they will reply to the homeowner regarding which program they feel the 

homeowner qualifies for, and then they can schedule the mediation.  The mediation can be done 

online via the internet, or via a conference call.  If the homeowner and/or their attorney request 
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an on-site mediation the homeowner will have to bear the additional cost for in-person 

mediation.  The parties would attempt up to two, one hour sessions of mediation to resolve the 

case, if the parties can resolve it in mediation, by the fact they selected this option of mediation 

followed by arbitration the case would then be scheduled to be heard by an arbitrator and the 

arbitrators decision like a regular court judge would be binding to resolve the case.  The entire 

process would be done in less than 90 days.  The system would allow for neutrals 

(mediators/arbitrators) to register and the system would check their credentials to ensure the 

neutral is qualified to perform mediation or arbitration services.   

The system would work the same way, for the registration and qualification of the certified 

financial planners.  

 

Foreclosure On-Line Dispute Resolution Workflow 

 

This system, if designed using the latest commercially available technology, could also 

be the mediation platform for performing mediation online and outside the courts.  The Florida 

courts are currently overloaded with foreclosure cases; it has caused a major operational 

financial deficit to all Florida courts. Additionally, Governor Scott is backing some new 

legislation that would move the foreclosure process outside the courts, if this is successful this 

proposed system would be ideal for handling these cases outside the traditional court dockets and 

allow all parties simple and easy access to all elements of the case from filing to disposition.    

In the ODR industry today, there are commercial vendors who could quickly, easily 

design and implement this system and even potentially operate it as a managed service at a fixed, 

reasonable cost model that would greatly reduce the cost burden to the courts, the mortgage 

companies and the homeowner. The American Arbitration Association has an online system 

available today, and there are a number of leading technology vendors who could deliver this 

systems (or capability) as a software-as-a-service (SaaS) model quickly, securing and at a low 

cost. 
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Conclusion 

Former President Clinton has said that until we address this foreclosure crisis, we are not 

going to get our economy restarted.   This crisis has a stranglehold on the Florida economy.  As 

pointed out, this is an unprecedented catastrophe and our current laws, processes and procedures 

for handling this crisis are not working; we need a bold, creative and modernistic approach. 

In any crisis it is natural to look to assign blame, and the primary intent of this paper was 

to demonstrate there are multiple parties involved in creating this conflict crisis, however to 

resolve the individual foreclosure cases, it is basically left to the two primary parties, the 

lenders/borrowers, and the secondary parties of the courts and attorneys.  However, the parties 

do not realistically have the power or ability to bring about change, mostly because of federal 

and state government regulations.  

As pointed out above and again in summary, the lack of federal regulations is what 

people point to in explaining how this happened, the government reacted again basically 

reinstituting regulations and qualification standards and credit standards as before they were 

deregulated and today as the two primary parties (try  to resolve the current crisis they are tied up 

in regulation.  President Clinton and others have pointed out that we are likely going to have to 

lax the new regulations in the Frank-Dodd Act at least temporary and then in partnership with 

state regulations create individual geographic solutions similar to those outlined above in this 

paper.    Most economic professionals,, government officials, bank officials and people with 

expertise on this issue agree, nothing is going to happen without creative approach and at least 

temporary changes to the Frank-Dodd legislation that was enacted with the intend of not 

allowing another financial industry collapse. 

The suggestion here is to remove the current legal system approach that begins with the 

premise there is no defense for foreclosure and replace it with a completely on-line system that 

makes the process flow including getting financial advice related to the best way to resolve, all 

online and 24/7 available to all parties, streamlines the process to a 90-day method, costs would 

be far less than traditional foreclosures, the banks would not even have to have a law firm to file 

the case originally.  The homeowner chooses and attempts mediation designed to allow them to 

qualify for one of the options above and if they cannot resolve it in mediation, it moves to 

binding arbitration and all is resolved in 90 days for each case.  
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The nationalized mortgage industry needs consider more geographic solution strategies 

and not just national ones, working closely to resolve these problems inclusive of geographic 

considerations and impacts.  Florida needs some aspects of how the cases are handled here in 

Florida to be Florida centric not national.  Additionally, the homeowner needs to become more 

informed and prepared to select from one of the possible solutions above, or use the solution 

framework outlined tailoring solutions around their individual needs and desires.  One major 

contributor to this problem not yet mentioned is the fact in most cases the homeowner did not 

seek out or receive any long-term financial advice or financial counseling prior to purchasing the 

home originally.  The proposed processes, procedures and systems should include a step and 

requirement for the homeowner prior to which approach they select to pursue, that they receive 

some financial counseling in this consideration.  Nevertheless, the potential solution needs to 

include the interest of the mortgage holder before the industry can expect a potential solution. 

This crisis is actually a result of the multitude of individuals‘ personal crisis, while 

similar mostly in the name foreclosure, and the fact the legal process of foreclosure is where the 

conflict sets today, this process is not fair and is not working for the best interest of the 

homeowner, the state of Florida, the real estate industry, the economy and even the mortgage 

companies themselves. They continue to lose millions reclaiming and attempting to manage 

these houses through the short-sale process.  Considering the breakdown, analysis and proposed 

solutions outlined in this paper, it is clear to see that this multi-layered and complex conflict can 

realistically be resolved using traditional conflict resolution techniques.  It begins with getting 

the parties coming together and conducting dialog and jointly coming up with solutions.  It is 

likely that the Florida Legislature and the Governor needs to take the lead in resolving this crisis. 

The first suggested step will come to fruition in a day long Florida Foreclosure Summit 

that will be hosted by the Department of Conflict Resolution at Nova Southeastern University on 

February 10, 2012.   The goal and objective of the event will be to bring together representatives 

from the Florida executive, legislative, judicial branches, along with key executive representation 

from the several of the largest mortgage companies and representatives of the Department of 

Conflict Resolution and other professionals from the Alternative Resolution Industry (ADR) to 

come together following a common agenda and discuss all elements of this crisis in hopes of the 

summit resulting in some recommendations for further consideration.  The most important step 



FORCLOSURE IN FLORIDA AND BEYOND  39 

 

 

in conflict resolution is communication and substantiate dialog following common conflict 

resolution methodologies is the primary goal of the summit. 

In conclusion, the main objective of this paper was to break down this conflict crisis, 

outline the parties to the conflict, present the history and reasons this conflict happened.   The 

classic conflict resolution techniques have been proven within the Alternative Dispute 

Resolution industry for many years.   After much research and consideration, it seems clear that 

the most important purpose of this paper was to present actual solution suggestions and a 

framework that could be enacted that could quickly, more cost effectively, quantifiably and 

systematically be leveraged to resolve this crisis.  Again, this is an unprecedented crisis and it is 

going to require and unique and unprecedented solution approach to resolve it.    This is not a 

final solution roadmap and again the primary purpose was to diagram the conflict, present 

solution approach considerations and lastly and most importantly the goal is to get this paper and 

the concepts and ideals presented into as many forms and in the hands of as many people and 

begin a dialog to resolve this problem.  The Florida and the national economy will not recover 

until this foreclosure crisis is dealt with effectively 
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Appendix A: 

Mediation Case Scenarios  

To completely understand and consider the recommendations above and how the mediation/arbitration models might 

work, it is important that one considers some common scenarios and market conditions that people got into these mortgages in 

the first  place.  Outline below are three scenarios in which to consider as we further details possible solutions and mediation 

models.   A Nova Southeastern University Florida Foreclosure Summit  will include some assimilation mediations and these 

three cases and others could be used to determine how these two couples and their common but year different financial 

circumstances could be used to these the recommendations outlined below: 

 

Background and Purchase History: 

 

Cases 1 & 2 are combined due to the similar, but yet different characteristics and common timing: 

   

Attempting to analyze the conflict further, please consider the following hypothetical circumstance analogy to consider the 

conflict from both perspectives. This hypothetical story will begin in 2005, and involves two couples (The Jones Family and the 

Smith Family) both who recently moved to Florida and chose to rent an affordable apartment so they could both save money for 

future down payments on a home.  The Jones family, the husband was a computer consultant and the wife worked in sales, while 

the Smiths were both nurses at a local hospital.  Both couples made about $100K adjusted gross combined income.  Each couple 

had less the perfect credit, but neither had terrible credit. 

 

One Sunday in the local paper it was announced that a new golf course community was being built just outside of town, not far 

from the apartment complex they both lived. Both couples decided they would drive out and look at the new development.  Both 

couples instantly fell in love with the model homes and the proposed community. The builder was a public company and they had 

their own sales agents and were offering mortgage services to potential new first time home buyers with just 3% down payment. 

 

The new homes developed were selling for about $300,000 including the lot. The houses were 3 bedrooms, 2 bath, 2 car garage 

and 1,850 square ft. on the golf course. Both couples were so excited and after some further discussions collectively over dinner 

and individually both couples decided to make a purchase offer the following week. 

 

Because of special incentives the builder was offering to pay half of the required 3% down payment, each couple had to come up 

with $9,000 as a down payment. It would take about nine months to build the new homes after they paid their down payment.   

The builderôs management company offered a service to help them secure their respective mortgages, and since both couples had 

some minor credit issues both were offered a sub-prime mortgages. As an added sales inducement bonus, the mortgages had a 

special feature that only required them to pay interest for the first three years to reduce their monthly cost in their first years of 

homeownership.  Also the mortgages were adjustable rate tied to the national prime interest rate for the first five years, and then 

locked into a fix rate based on the last yearôs interest for the remaining term of the loan. Neither couple had children, but both 

planned to have a family in the future and consider this a long-term investment and place they may live their entire lifetimes. 

 

Over the next several months, they noticed the houses they just contracted to build had already increased in value.  In fact, the 

builder had adjusted the cost upward, to $350K for the same model; they were excited the same model was selling for $50K more 

already. Just prior to the housesô completion, the builder called and asked if they would be interested in building a caged 

pool/spa, for $50K and he could offer financing by adding a $50K second mortgage to build the pool. Both couples said yes, and 

signed the $50K second mortgage, owing a total of $335,000, and moved in.  

 

Since both couples lived in a one bedroom apartment prior to this purchase, they needed additional furniture, plasma television, 

grill, lawn mower and other supplies for the house, like ceiling fans and light fixtures that were not included in the house 

purchase price.  They both went to local furniture, electronics and home improvement stores and were issued credit cards from 

each to buy what they needed and wanted for their new homes. They both spend about $25K additional on new items for the 

home. From 2005-2006 life was great and they witnessed their home values rising.    

In mid-2007 in less than 3-months both of the Joneses lost their jobs due to the downturn n the US economy.  Now they had no 

income and neither had any prospects of immediate re-employment. After a couple months, they could no longer pay their 

mortgage and after missing three mortgage payments they received court filings from a law firm in Miami and were served with 

foreclosure papers.    The Smithôs continued to be employed and to make their mortgage payments. Both couples were well aware 

of the struggles and the fact one was in foreclosure.   Also by early 2008, they noticed the builder was reducing prices in the 

neighborhood and they continued to see prices falling month after month.  By 2009, the Jones family had been in foreclosure for 

more than two years, not making a mortgage payment or even paying their property taxes or insurance.  

The Jones family in foreclosure tried to be proactive in the beginning; they wanted to save their home.   They regularly 

tried to contact both the mortgage servicing company and the Miami law firm but they could never reach the right person or a 

person that they could discuss any possible options resolving this conflict. By 2011 they had been in foreclosure for more than 

three years making no payments, and now values had dropped 50%, so their $300K house was now selling for $150K.  The same 

original builder was offering brand new homes in another new development for $150K for the same model. 
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The Smith Family was still making their mortgage payments started to question why are they were still making their 

payments.  More than 75% of the houses in their track were in foreclosure by now. They were aware that for more than 36 

months, their friends had not made their payments of about $2500 a month, so $2,500 for 36 months was $96,000 they paid into 

their mortgage, while the other couple had paid nothing. They started to consider giving up their house, hoping to also be living 

in foreclosure for 36 months, save the $96K, and hopefully once they lose the house to the bank, they would still have their cash. 

They knew it would ruin their credit, but they would at least have $96K, instead of a house to lose for $150K. They also realized 

the value would likely never go back up to the highs of 2006. 

 

The Smiths when they were still current and were considering their options including a strategic default, they called the 

mortgage company and requested a loan modification of lower interest and principal reduction. The mortgage company said no, 

and basically would not talk to them.  The couple consulted an attorney and a financial advisor, and the attorney actually 

advised a strategic default, basically saying the mortgage company wonôt deal with you until you are in foreclosure. So, in 

January, 2010 the 2nd couple decided to quit paying their mortgage, and they were foreclosed upon in June 2010, now this couple 

is requesting mediation to settle the conflict. They would like to potentially keep the house, they are both still employed, more 

than 75% of the neighborhood is in foreclosure and they want the mortgage company to reduce their principal by $150K, reduce 

their interest rate for a new 30 year fixed rate mortgage. However, they do have the original $50K second mortgage that is also 

in foreclosure, from when they added the pool.  

 

Their friends, who have now been in foreclosure for going on four years now have also contacted their mortgage 

company and too have requested mediation to potentially settle their foreclosure. In mid-2010, both of the Jones got new jobs 

and again were making similar money to what they were making when they purchased the house. They did file Chapter 13 

bankruptcy in order to reorganize or discharge their credit card debit and their second mortgage. They too would like to 

potentially get the house, if they could modify their mortgage and get principal reduction. 

 

The third case is intended to be an example of people who have actually owned then home prior to the real estate and 

mortgage industry boom. This is the case of the Adams family. They purchased their home originally in the 1992, it is a 

waterfront house, on a traditional, mall inter-coastal 75x100 foot lot built out originally on the 1950s on finger inlets all over 

Florida. The house was a 2000 square foot, 2 bedrooms, 2 baths and 1 car garage house, built in 1955, and they purchased it in 

1992 for $205,000. Due to coastal construction building codes that were enacted after Hurricane Andrew that basically required 

that if you were going to add on to the house, you could only do so, if you got an appraisal on the house only and you could only 

do improvements (additional square footage) up to 50% of the value of the house. Thus as a way around the new codes, it 

became a very common building practices to do multiple phases of construction, 50% per building permit, thus homeowners did 

2, 3 and 4 phases to get the house to the size and features that desired.  The Adams family, followed the same path, over three 

different building phases the increased the density and size of the house in accordance with building codes. They had put the final 

phase on hold for a few years to deal with family related expenses and save money for the final phase. Starting in 1999, they 

notice values going up by the resells in the neighborhood.   They knew from a previous bid on construction for the final phase it 

would be between $350,000 and $400,000 since the final phase was adding a complete second floor with 3 bedrooms, 2 baths 

upstairs, that would then give them a house of over 5,000 square ft, and 5 bedrooms and 4 baths.  The Adamôs family has 4 

children.   By 2004 and  2005 it was public knowledge the values in the neighborhood has more than doubled, and almost daily 

by mail or phone the Adamôs were getting solicitations from mortgage brokers offering to do second mortgage and home equality 

credit lines and including some very zealous brokers working in their neighborhood and working in conjunction with appraisers, 

they would in advance of contacting the Adamôs do a drive by appraisal, research in public records the value of the 1st mortgage 

the Adamôs family currently held and in the aggressive solicitations they would include offers in excess of $500,000 and 

$600,000 second mortgages to the Adams family.  Basically, by 2006 the Adams house that bought in 1992, had added on to in 2 

different construction phases was now apprising over $1.2million.They owed about $500,000K at this point since they increase 

their original mortgage to finance the 1st two phases of construction.   Finally succumbing to both a desire to finish the final 

phase and being offered attractive financing options including extra cash they could use to consolidate their other bills, they 

decided in 2005 to finance the third and final phase. They closed on the loan and construction began. The construction took more 

than seven months; it was a very complicated process. The construction was about complete, the original mortgage broker 

continued to watch the progress and in early 2006 as the project was almost done, the mortgage broker actually stopped over to 

see the final results. By this time, the Adams family and the mortgage brokers had actually become friends, the broker over the 

years helped them refinance three different times.   In the final visit, Mrs. Adams said, since the original kitchen was done in 

Phase 1, in 1997 she would really like to install a new modern kitchen with new appliances and cabinets. Also, Mr. Adams had 

the intent of getting a new family boat after the construction was complete and all their bills were consolidated. Again the Adams 

and the broker has grown close, and the broker called the follow day and suggested if could consolidate their current first and 

second mortgage (they used for construction) into a new first mortgage at a lower interest rate and then offer a $250,000 second 

mortgage known as a home equity line of credit.  He said, they would not be borrowing $250,000 initially, could be a line of 

credit they could draw upon using checks and this credit line could be used for the new kitchen and or boat.  He also supplied 

with an a new appraisal on the house following completion of the final phase, and it reported the house was now worth 

$1,850,000 and the Adams owed about $850,000, after about two months of consideration they decided sort of reluctantly, to 

consolidate the loans and take the offer of the $250,000 home equality line of credit.  
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Then in 2007, the economy started to stumble, both Mr. and Mrs. Adams lost their white-collar professional jobs, one 

was a CPA and the other was in the financial services industry as a high level consultant. Less than 4 months later, unable to 

service the mortgages both the first and second HELOC file foreclosure. Under major financial pressure the Adamôs decided to 

divorce. Mr. Adamôs kept the house, he remained unemployed until June 2010 and today the house is still in foreclosure. Mr. 

Adams is now remarried, he credit is ruined by the foreclosure, however he is back making over $250,000 a year, plus his new 

wife makes over $100,000 per year. However, they have attempted to modify their mortgage and get out of foreclosure. However, 

two factors are prohibiting it, they owe more than $1.2 million total with the two original mortgage, legal fees, late fees and 

accrued interest, and at best the house due to the collapse in value is worth maybe $550,000 to $600,000 and again due to the 

foreclosure their credit scores are less than 500 still so they canôt qualify for any program, even though they have the income 

now. They have now owned the house 20 years, it is the only house their kids have ever lived in and it is caught in foreclosure 

limbo. The bank does not really want the house, with a balance due above $1.2 million, and it is worth at best $600,000.  

 

 

Both the Smiths and the Adams cases are beyond foreclosure, they actually fall into the strategic default considerations 

and we felt this would make for a more interesting mediation. Outlined below is a brief article that describes the term Strategic 

default for those who might not be familiar with foreclosure terminology from the website; BusinessInsider.com titled, ―Should 

you walk away from your mortgage?‖ 

That's a question millions of Americans should be asking if the home they bought during the housing bubble is now worth far 

less. Moody's Economy.com estimates that 17 million homes are "underwater."  There are many factors to weigh, especially 

mortgage and payment modifications, but draining cash with big monthly payments for a home values might never return can be 
a big waste, especially if there are less expensive rentals in the area. 

But even when "strategic default" makes economic sense, many homeowners don't out of fear and guilt.  "A large number of 

Americans who are underwater on their mortgages would be better off financially if they walked away from their homes," says 

Brent White, a University of Arizona real estate expert. "They don't because we have a double standard...individuals are told they 

have a moral obligation to pay their mortgages and corporations understand that contracts are to be breached when it's not 
economically efficient. 

Reference: 

 

http://www.businessinsider.com/strategic-default-mortgage-2010-10 

 

Please Note:  These three different foreclosure situational scenarios are what we plan to use for Mediation 

Assimilations at the upcoming Florida Foreclosure Summit, Friday, February 10
th

 on the campus of Nova 

Southeastern University. 
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Appendix B: 

Abstract 

David W. Puckett. ―Foreclosure Crisis in Florida and Beyond: Suggested Conflict Resolution Framework for 

Resolving this Crisis?‖ 2011. 

The foreclosure crisis has a virtual stranglehold on the US Economy and has affected every American 

homeowner.   The US has witnessed unprecedented deprecation of home values, greater than the Great Depression.   

The State of Florida is one of the hardest hit.  This crisis can be resolved by introducing new ways of thinking and 

approaching foreclosures, including leveraging proven dispute resolution methodologies like mediation, arbitration 

and even using on-line dispute resolution (ODR) systems.   You can apply quantifiable standards for classifying 

each individual case, leverage processes and technologies too quickly and efficiently resolve this crisis.  

 
Keywords: Foreclosure, Florida, Mediation, Arbitration, Conflict Resolution, On-Line Dispute Resolution 
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